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REMARKS 

Claim Status 

Claims 1 -25 are pending in tiie present application. No additional claims fee is 
believed to be due. 

IS TISC 81 12 Rejections 

Claims 1 and 2 have been rqjected under §112, second paragraph, as ttie Office 
Action asserts this claim as being indefinite for failing to point out and distinctly claim the 
subject matter which applicant regards as the hivention. Specifically, the Examiner has 
asserted that it is unclear what constitutes an "effective amount" of zinc-containing layered 
material and an "effective amount" of a surfactant In instant Claim 1 and an "effective 
amount" of a pyrithione or polyvalent metal salt of pyrithione in instant Claim 2. In light of 
this rejection, Claim 1 has been amended to incorporate the matter of Claim 6. Support for 
further defining the effective amount of the zinc-containing layered material can bo found in 
the specification on page 4, line 32 to page 5. line 2. Claim 2 has been further amended to 
incorporate the matter of Claim 3 in order to further define the effective amount of a 
pyii&ione or polyvalent metal salt of pyrithione. 

Claims 5 and 6 are canceled without prejudice. 

It is believed these changes do not involve any introduction of new matter. 
Consequently, entry of these changes is believed to be in order and is respectfully requested. 

WPiPgtinn Under 3S USC 6102fb> Over 4J9^^AM tCAMev et aU 

Claims 1, 4. 6-8, 12-17 have been rejected under 35 USC § 102(b) as being 
anticipated by US 4,933.101 to CUley et al. (hereinafter "CUley")- 

Cilley discloses liquid automatic dishwashing detergent compositions comprising 
from 0% to about 5% of detergent surfactant; from about 5% to about 40% of dctcrgency 
builder; hypochlorite bleach to yield available chlorine in an amount of from 0% to about 
2.5%; from about 0.25% to 10% of a thickening agent; and an amount of an insoluble 
inorganic zinc compound, having an average particle size less than about 250 microns, that 
will provide the composition with fh)m about 0 01% to about 1.0% zinc; said composition 
having an parent yield value of from about 40 to about 800 dynes/cm^. Sudi 
compositions are asserted to be useful for inhibition of glassware corrosion in die 
dishwasher. 
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In contrast, Claims 1, 4, 6-8. 12-17 are directed to a personal care composition 
comprising from about 0.001% to about 10% of a zinc-containing layered material; from 
about 2% to about 50% of a surfactant including a surfectant with an anionic functional 
group: wherein the zinc-containing layered material has a relative zinc lability of greater 
than about 15%. Therefore. Cilley is directed to a field of art outside the claimed invention. 
More specifically, the present claims relate to personal care compositions wherein Cilley 
relates to dishwashing detergoit compositions. 

Jn view of the above remarks, it is requested that the Exanuner reconsider and 
withdraw this rejection under 35 USC §102(b). 

W«j«;ti<in Undfti- 35 USC S102fb^ Ovcr W Q 01/00151 (flavin et al.^ 

Claims 1-25 have been rejected under 35 USC §102(b) as being anticipated by 
International Patent Application No. WO 01/00151 to Gavin et al (hereinafter "Gavin et 
al."). 

Gavin et al. discloses topical compositions for the treatment of microbial infections 
on the skin or scalp. Specifically, the composition of Gavin et al. includes from about 
0.001% to about 10% by weight of the composition, of an ami-microbial active selected 
from the group consisting of polyvalent metal salts of pyrithione, from about 0.001% to 
about 10%, by weight of the con^osition, of a metal ion source selected from the group 
consisting of zinc salts, copper salts, silver salts, nickel salts, cadmium salts, mercury salts, 
bismuth salts and mixtures thereof and a topical carrier for the anti-microbial active and the 
metal salt. 

The present invention, as now amended, is directed to a personal care composition 
comprising from about 0.001% to about 10% of a zinc-containing layered material; from 
about 2% to about 50% of a surfectant including a surfactant with an anionic functional 
group; wherein the zinc-containing layered material has a relative zinc labiliiy of greater 
than about 15%. Gavin et al. does not disclose or suggest a zinc-containing layered material 
having a relative zinc lability of greater than about 15%. The Ofiice Action asserts that 
since the disclosure of Gavin et al. has the same zinc-containing layered material as the 
instantly claimed invention, then it would inherently have the same relative zinc lability of 
greater than about 15%. 

The OfRce Action asserts diat the Examiner interprets that the zinc salt can be an 
insoluble particulate zinc carbonate and thus anticipates instant Claim 14, directed to zinc- 
containing layered material. Therefbre, Applicants respectfully subnnt that the insoluble 
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particulate zinc carbonate disclosed in Gavin et al. is not synonymous with the zinc- 
contaming layered materia], i.e. a basic zinc carbonate, of the present invention. As defined 
in the present specification on pages 4, line 32 to page 6, line 7. the zinc-containing layered 
material, such as basic zinc carbonate, are those with crystal growth primarily occurring in 
two dimensions (page 5, lines 5-10) wherein zinc carbonate is not considered by one of skill 
in the art to be a layered struotuie. The ideal stoichionietry for basic zinc carbonate is 
represented by Zns(OH)6(C03)2, but the actual stoichiometric ratios can very slighdy and 
other impurities may be incorporated in the crystal lattice (page 6, lines 5-7). Zinc 
carbonate, as generally included in Gavin et al., is generally known by one of skill in the art 
to have the chemical formula ZnCOj. Thus. Gavin et al does not disclose a "zinc- 
containing layered material" as is required in tiie present invention. 

Therefore, when one conqpares the composition of Gavin et al, to the instantly 
claimed invention, the compositions are not comprised of tiie exact same nnaterials and 
would not inherently have the exact same properties i.e. would not inherently have the 
same relative zinc lability of greater than about 15%. 

. In light of the above remarks, it is requested that Ae Examiner reconsider and 
withdraw this rejection under 35 USC §102(b). 

R^lection Ui>H^r r^n usc SlQ Miii Over US S1^^AS6 nViesrt in view of US 5,883,085. 

fBIimketal.1 

Claims 1-17, 19-21 and 25 have been rejected under 35 USC §103(a) as being 
unpatentable over US 5,227,156 (hereinafter -Wicse") in view of US 5,883,085 
(hercinaftefBlank et al.) 

In order to estabUsh a prima facie cast of obviousness, the Examiner must show that 
(1) there is some suggestion or motivation, either in the references themselves or in the 
knowledge generally available to one of ordinary skill in the art, to modify the reference or 
to combine reference teachings, (2) tiiere is a reasonable expectation of success, and (3) all 
of the limitations of the claims are taught or suggested in the prior art (M.P.E.P. 2143). 

This 103(a) rejection is traversed for the following reasons. First, Wiese in view 
Blank et al does not establish a prima facie case of obviousness because it does not teach or 
suggest all of claim limitations of Claims 11-17, 19-21 and 25. 
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Wiese in view of Blank et aL does not teach or suggest all of the claim limitations of 
Claims 1-17, 19-21 and 25 and, therefore, does not establish a prima facie case of 
obviousness (see MPEP 2143.03). Specifically, as the Office Action has asserted on page 7 
of this Office Action, Wiese docs not expressly disclose zinc carbonate as one of the sdnc 
compounds in the composition, although the Office Action notes that Wiese does disclose 
zinc compounds of organic acids. The Office Action forther asserts that Blank et al. 
discloses topical skin formulations comprising zinc carbonate as a skin protect ant. 
Therefore, it is asserted that it would have been obvious to one of ordinary skill in the art to 
modify the anti-dandruff shampoo of Wiese by adding zinc carbonate as suggested by Blank 
et al to produce the instant invention. 

However, similar to the remarks made above, the zinc carbonate discloses by Blank 
et al is not the same as the zinc-containing layered material, as disclosed and required by the 
present invention. As defmed in the present specification on pages 4. line 32 to page 6. line 
7. the zinc-containing layeied material, such as basic zinc carbonate are those with crystal 
growth primarily occurring in two dimensions (page 5, lines 5-10) wherein zinc carbonate is 
not considered by one of skill in the art to be a layered structure. The ideal stoichiometry 
for basic zinc carbonate is represented by Zn5(OH)«(C03)2, but the actual stoichiometric 
ratios can very slightly and other impurities may be incorporated in the crystal lattice (page 
6, lines 5-7). Zinc carbonate, as generally included in Blank et al. is generally known by 
one of skill in the art to have the chemical fonnula ZnCOa. Thus, zinc carbonate as 
disclosed in Blank et al does not disclose a "zinc layered material" as is required in the 
present invention. 

Therefore, Wiese m view of Blank et al does not establish a prima facie case of 
obviousness because it does not teach or suggest all of claim limitations. Therefore, the 
claimed invention is unobvious and Applicants respectfuUy request that the rejection should 
be withdrawn. 

Thft Daubt^ Patentine Rejection 

1) Claims 1-3, 5, 14-17 and 23-24 have been provisionally rejected on the ground of 
nonstatutory obvioiis-type double patenting as being unpatentable over claims 1 , 5-9. 1 3 and 
23-25 of copending Application No. 10/803,126. 
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Claim 1 of the Application 10/803.126 is directed to a composition having an 
effective amount of pyrithione or a polyvalent metal salt of a pyrithione and an effective 
amount of a zinccontaining layered material which provides an augmentation fector greater 

^ ^' In contrast, the instant invention ia directed to a composition comprising from about 
0.001% to about 10% of a zinccontaining layered material; fiom about 2% to about 50% of 
a surfactant inelttding a surfectant with an anionic functional group; wherein the zinc 
conuining layered material has a relative zinc lability of greater than about 15%. 

The currently claimed invention is not directed to a composition containing an 
augmentation fbctor greater than 1. Further, the '126 composition is not directed to or 
required relative zinc lability of greater than about 15% for a «nc-containing layered 
material. THese 2 claim sets are patentable distinct and each of the specification and data 
demonstrate that the determination of an augmentation factor or relative zinc lability is not a 
matter of routine optimization. Augmentation and Relative Zinc lability are two distinct 
components. An "augmentation fector" is defined, which is the ratio of the MIC (minimum 
inhibitory concentration) with and without an augmenting agent (at a specified 
concentration) (Page 28. lines 14-16 of ' 126 application). 

Therefore. Applicants respectfully request reconsideration and removal of this 
double patenting rejection. 

2) Claims 1-3. 5-7, 9, 14-20 have been provisionally rejected on the ground of 
nonstamtory obvious-type double patenting over claims 1, 2. 38-41. 43-50 and 54-56 of 
copending U.S. Application No. 10/742.557. Claims 1. 7. 8, 10, 11 and 14-16 have been 
provisionally rejected on the gromid of nonstatutory obvious-type double patenting over 
claims 1, 5. 11-13 and 17-19 of copending U.S. Application No. 10/392,422. Claims 1-25 
provisionally rejected on the ground of nonstatutory obvious-type double patenting over 
claims 1-3, 6-15, 17-22 and 26-32 of copending U.S. Application No. 11/216.520. Claims 
1-25 provisionaUy rejected on the ground of nonstatutory obvious-type double patenting 
over claims 1-3 . 8-28 of copending U.S. Application No. 1 1/100,648 

In response to the 4 above mentioned rejections. Applicants are submitting herewith 
Terminal Disclaimers. Applicants contend that the Terminal Disclaimers moot fliese four 
double patenting rejections. 
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Qonclusion 

In light of the above remarks, it is requested that the Examiner reconsider and 
withdraw the rejection under 1 12. 102(b) and 103(a). Early and fevomble action in the case 

is respectfully requested. 

This response represents an earnest effort to place the appUcation in proper form and 
to distinguish the invention as now claimed from the applied references. In view of the 
foregoing, reconsideration of this application, entry of the amendments presented hercm, 
and allowance of Claims 1-4 and 7-25 is respectfully requested. 

Respectfully submitted, 

JLE COMPANY 



THE PROCTER & GAMBLE COM 
i Sie:nature 



Signature 

r.mdaM. Sivik 
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